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4 or whish ia await the time when 1%
:o“:uk:n into the Treasury) 1s authorised
in the Suspsnse Ascount in Lhe absenes ©
statutory provision to the pontrary.

Article 7057b, K.'C. 3. 1%
doss not Tepeal srticle 4388, R, C.,
two Acts must be construed togethey.

Epumeration of tax or fes in Artiole T08YD
does not necessarily preveat ity being placed in the
Suspense Aeccunt under Article/4388 altbough payment
is pot accompanisd with writ protest.

Only money, thn:stnu of whioch is ster-

¥here puymsnt of tax or fes has been made
under protest as provided by irtiole 70570 and suit
is not £iled with days the solleeting department
ocannot legally keep or cause to be t in sus ]
sush taxes or Tees unless its atatus

* -
determined as nrovided by irtiele 4388, 5
OFFICE OF THE ATTORNEY GENERAL

May 8, 1939

Fonorable Tom C., King
State Awditor
austin, Texas

Deay 31ir; : Opinion No. O=840
Re: .Can the hesds of tha various
State Departments r Institutions
legally hold in suspesnse the mon-
oys, fesa, and taxes set forth?

We are in receipt of letter of 11 14, 19%
roqugstl.u the opinion of this mwt upon% folio-ing'
questions:

1. Can the heads of the varions State Departmsuts or
: Iastitutions or their a tess who are vestsd
with the powsr to eollest or ressive taxes, fess

or monsys for the State, lagally S0 or SaBe
% po placed 1o susperss, teres) Fees on

nonay”
sollss by them no quesation am he
lagal status of such money or moneys artssest

T



2. Can the haads of the various State n:nzmu
or Institutions or their appointess are
vosted with the power to eat or recelve
oos tiou.iarﬁu :-:u.lpu franshise, llisense
or other N4 ax or fes :.mﬂ.z e
or dause f: be .f:«a in oulp:uo [ &;u
or fees :h;ro '12‘3:“ g::aot in ”:.:.; .

o A wr ) as provi or
in ﬁioh 057b, suug: 1.,

3. Can the heads of the varicus State De nts
or Institutions or thelr appointess are
vonted with the power to collect or reesive
oceupation, gross reeeipts, franchise, lissnse
or other privilege tax or fee 1 1y keep or
cause to be lwpt in suspense s taxes or fees

where the payment of the same is ae d by
s writter protest as provided im arg 7087b
Sestion 1, if at the iration of (90)

no suit has besn filed in a court of eom~
g. ent jurisdistion in Trevis County, Texas,
'or the recovery of such taxes or feept

Prior to 1930 this 8tate had no general statute pro-
viding for the deposit of taxes Oor Wone , 4 BUSPONSS RO~
sount sxoept that there was & al suspsnse asoount for
the Genaral land Offigs, Artisle 4388 R. C. 8, 1925,

rrgn an independent uwuuruon we have detarmined
that the various State Departments had for some tims maintained
separeate bank wccounts in whioh funds were deposited when the
department receiving ths money was undecided'as to what disposi-
tion should be made of it. Remittanse was periodically mde

to the Treasury to be deposited in the propexr assount, This
dspartment Fuled in a oconferense opinion dated rohrw; 26, lo26,
sdiiressed to Mrs, Emma Grigsby Meharg, Yol. 81, page 292 that
the Seer of Stats was nuthoriud 0 SATTY & 'huu& ad=
count or to deposit fees of moneys esollected by the Sesrstary

of Bgate at any other place than the State ‘!rouuz;“wpnﬂnuy
however, the practies of maintaining departmental aseounts
continued in some other departments,

Artiele 4388 was amended by dots 1930, 4lst Leg, Gth
C. 3, p.230, 0h,73, 2 of which was luhlm{hny the same
as the 193] anendment bereinafter set out and sontalned the

following emergency olause:

“See, G.M'lhorrm :ltl.::. usdaz the pressnt laws
mny departments o gov AYe ROW
mintaining special bank asecuants; that esrtaia evils
have resulted therefrom; and that there is need for
nre cd:z:nte penslties for fallure %0 ®o with
the provisions of Chapters £ end 3 of the Revised
ci Statutes of Texas of 1925 ereates an smergency,

ote.”

Artiols 43568 and related statutes were ‘ﬁ”‘ amended
by Aots 19351, 42nd Leg. p.396, eh.242,, said artiels providing
in part as follows: .

virticle 4388, Dally statemsnts from zrrt-
wents. -- The Stats Treasursy aball receive ly
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from the head of eech dspartment, sach of vhom
is spuuionnx‘:‘hupd with the duty of making
ot 1 -

semg dally, » led 1ist of 2ll persons
mittiag money the status of whieh is undetermined
ar whloh is awalting the tisé whia 1%t San

be taksa into the treesury, with the
astual remittanses shieh the Treas shall eas
and plaes in his wults ar 18 1 an

sover money and to defeat the squity Jur on of a
sours o oln ecollsstion of the tax, 3ee Southarm Realty

tho
m’

e Yo allum, (D, C, 1932) 1 P, Supp, Sld.

To elininate this dairfisulty the Leglislature pasmed
m‘ article 705". Aets lm. 4+3rd w.. ’..5', ok,
whish reoads in part as followm; .

"gxc, 1, persca, firm or sorporatiem whe
my b roquirux:z pey to'ﬂu head of ud.:mﬂ-
msnt of the Stats Government any oesupa s ETONR
resgipt, transhise, lisemss or other mvn.op tax
ar fed, and %o believes or ccntends t the same
is wnlawfyl and that such publie offisial .is mot
lswfully sutitled to or solleet the same
shall, nsyerthaless, bs required o sush amount
o sush public offisial ou:gl with sollsetion
thareof may deem to b4 4w te

“35C, 2. Upolthcn.:-norndtmnrm
by such writ *

sssompanind t, the tax
Ehall have ninety (90] days Lrem sele date
Mch:rth:“:?rmﬂm:ywnw
sowrt Sonpe urisdietion County
Texas, And none other, * * ¢ !

*SZC., 3, It shall be the &uty of sush pubklie
offisial to transmit dally to the e Tressurer
all money o restived, with & detailed list of sl
those remitting same, and e shall inferm the State
Mum&m&u.ﬂwgmpum
yrotest as hereisadove provided, * * *



that the sume of money so paid or any on there-
of , together with the pro reta interest earned
thareon, balong to the Stats, then and ia that
ovent 1 ahall be ths duty of the Sgate Treasurer
to transfer such money from the suspeass assount
wmmmnuoru-mub{ the
m&- thereol belonging t0 the State ia suak
by the issuanse of a deposit warramt,
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s
and that the sawe suah taxpayse

and in that eveat it ahall be ths duly of the Btate
Treasurer to refumnd suoch smount, with the

written und sl the Cemptroller and sounter-
signed by the State urer and sharged against

the = ¢ acoount, as hereinabove s and
shall be returned to the 3 and de-

livexed by him to the psrsons sntitle soslve
the sane. :

*gRC. 7. The provisions of this law sball be
cusnlative of all laws relating to the ts of
taxes or fees of undetermined status or the

holéd thersof in the suspense adeount fund of the
State ASUrSr .

“SEC, 9. The fact that more thaa Ome Million
Dollars {31,000,000.00) of taxes and fees have been
paid into the suspense ascount under $he provisions
arTessed 5 o the Ticht of the perscas peyise the

Tessed as r ® parsons
:::.tomcnrmohm in a suit te
the sorrestness or vallidity of the tax or assess-
ment thereof, apd the fast that it was the pumo
and Antentidn of the lagislature to suthorise
bringing of suits under the pressat sws e assount
law for the purpose of testing the validity of sueh
taxes and cssessments, ereates an emsrgensy, ste,.*

Repeals by implisation are not f Whare there

avared,
are two aots relating to the sams subjest amd it is possidble S0
sonstrus the latter act as sumulative of the first, such con-

we have an express nrovision in the 19
sumilative of other suspsnss gtatutes
lative intent that Article 4386 should

Aot that it shall be

atrustion will be given, 3 Tix, :u.agt 142, Ses, 76. Here
vhish svidenses a legis-~
not e repeslesd but the

w0 asts should be read and construsd together,



Hon, Tom C, Xing, iay 8, 1939, Fage &

Our statutes provids for numesrous taxes and Fees
and direst that such taxes and fees shall be eredited to
varicus sesounts and funds when ocolleeted. In setting L
the suspeane acoount ths islature pu-oﬂdod that carta
woneys oF funds should be plased therein

It was Leld in Hanlon v, lockhart, {aup. ct, 1038)
114 3. W, {2) 216, that the State Treasurer wss without aue
thority to oredit’ monoy to the general revenus fund of the
State ury when the statute provided that the money
should be pald to the Trsasurer for anothar purposs,

We think the familiar rule thut the sxpression of
ne thing iz exelusive ¢f another is also appliocable hers.
It is stated in 3% ex, Jur, p. 189:

"Phe maxim signifies that the wxpreas untton
or sammeration of oae personm, thms, conasquencs or
olass 1s» tantampunt to an exolusiom of all
others, And when it is appl ubh aftirmtive
words im 8 tive of what is not arfirmed,
gative m an affirmative of what is not
negatived; and o Jroﬂuon liniting a thing to be
dons in a partie arrmorunmrhpuu that 1t
shall not dons otherwise,"

Mu r'. p.i: gr ull.: :ghg:pmomt ':ﬁ:n:n nwu t.::! y
or -} Al

Fatus of whith is undstarmined or waich is iweiting the ti

when it ean finally be taken lnt.o the 'rr-uuv," is 1-911«-

axeloded the authority for o othar mohsys or
gﬂs 4in sush agecunt, Mi’f‘n WSt anSwer your :m f

qm;n*ﬁ"-rr T " )
BBUrY . Nooouaruy m annot foretell Just what kind
uatlon that might

Tha conclusion hereinabove :xdrunn is ot sourse
subjeet to thnt part of Artiels 4388

*The Teport of the Genmaral Land Offioe shall
inolude all money for interwet, prinsipal sand the
1sases of school, university, uy:l.u and other lands."

) See also irticles 3319 and B320 R, C, 8, 1925 with
referenes to the Canarel land Offloe,

With referenss to Jo ur sesond guestien, we eall at-
mwmx«umm mg ut.oln of the de-
signated elass while Artiocle smplates t some

sontroversy shall have arisex hetween un-pm and the
oting agency and soxe 'ooumuon, gross Tetelipts o)

oolle »
ohise, lisansze or 0 tax or fee” hAad been pail
'Fom p:ovuosr m Sestion S of 1s
all moneys =0 ressived” t.hqt » reteived I'rom
mmmroummhu-uonz pait wmder
mu be tranzuitted daily to the State Treasuter
be P {ased in suspenas. Thus 1t will be Seen that u-mm
43568 sovers a broader field tham irtiele 087D sines the
ﬂut statute relates to of undetesnined status while
the latter article deals with money sollsated from the
enumerated sources whose status has beea plaesd in question
by tlu _tax~payer through the statutory protest,



Ordinarily when the taxes and fees spumerated
under Artiels 70570 are paid voluntarily without atatutory
test, they should not be deposited in the suepenss account
¥y the oolleoting: departient because no question of thelr
status has been raised, Vhen we read thess statutes toi:thor,
there are however, classes of Tess OT tarss saumbTated
7057b whioch may be puld without statutory protest, apd yet
we think they would propsrly be deposited the suspsnse ao-
count, Take for ex ¢ & state department which issies
lisenses with the statutory uiremsnt that the fee acoom~
pany the -fpuoatian. Before the license oan be granted,
investigations may be made or examinations pequired, Finally,
the application may be rasfused and the money returnsd to the
appllicant; ir gran ed, the money would bs depositsd to =

e 4 232% = Berm TE wmanld ha messssmabhia o cancclean a wesa_
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test to be filed with sach agplh-tion so the maney could be

josd in suspenge pending the hearing on the ngs ation,

e 1s no controversy betwesn the ocollestor snd the tax-

or as to the legality of the tax or whather the sollooting
authority is eantitled to solleot or demand the smme within
the contemplation of .rtiole 7057b. e think 4388 was de-
signed to cover jusi such a situation besause undoubtedly
this money ocannct bo taken into the Treas when ressived
and the title or status of ayoh money cannot be Actermined
until arter the license is either granted or rejected,

In anawar to your sesond question, we are of the
opinien that the enumeration of g partisular tax or fee in
irtiels 7057b does not necessarily yrsvent its being placed
in sus under irticle 4388 although paymant is not so-
;;g;é.::';{ a written protest ams provided tw.: in artiole
°. L}

Artiole Y087b Jeotion 4 provides in part as follows:

*If auit is not brought within th: time and
within the manner herein provided * * ¥ then and
in that ovent it shell be ths duty of tha State
Treasurer to tranafer such money from the sus-
panss gescount to the per fund of the 3tate by
the portion thersof belonging to the

u:-. such fund dy issusnce of a deposit ware

rant,

We also call your attention to that part of Artidle
4388 which providec:

n¥ 4 4 .3 soon us the status of money so0

laoed with the Trsasursr on a deponit reseipt
dstexminedt, it shall bs transferred from

the suspense ucoount by placing the portion of
it belonging to the State in ¢ muu;{.hx
the izsuamse of a deposit warrant, and
part found mot to belong to the State shall be
refunded,” * *r

¥e are of the opinicn that whare payment is made
wder irticle T037b acecmpanied by a written irutut, i at
the sxpiration of 90 days no suit has veen filed in a courd
of sampetant jJurisdietion in Travis County, Texas, for the
reo of sush taxes or fees the collesc department
sannot 1ly keep or causs t0 be Xept in sus such
taxes or fees, unless its statuzs is nat oths undeters
mined as discussed in answer to your first question, A\



Hon, Tom . King, May B, 1939, ¥age 7

Yowrs very truly
ATTORNEY GENER.L OF TEX.S

3, 11 c. m& -
Assintant
cCCiim

This opinfon has been oconsldered in sonferense,
approved, and ordsrsd recorded,

M.M

OFRALD ¢, KANK
ATTRNEY GENERAL OF TEXAS



